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ENTREPRENEURIAL ENTITIES 
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FOR PROFIT ENTITIES 
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Sole Proprietorship C Corp S Corp LLC 

Formation None File with state with fee File with state with fee File with state with fee 

Personal Liability Unlimited Shareholders not typically 
liable 

Shareholders not 
typically liable 

Members not typically 
liable 

Administrative 
requirements 

Few Election of board, officers, 
annual meeting, annual 
reports 

Election of board, 
officers, annual meeting, 
annual reports 

Few 

Management Full control Shareholders elect directors, 
directors appoint officers & 
oversee business activities 

Shareholders elect 
directors, directors 
appoint officers & 
oversee business 
activities 
 

Flexible; members 
determine structure 

Term Terminates at cessation of 
business or death of 
proprietor 

Perpetual Perpetual Perpetual 

Taxation Proprietor taxed Corporation pays taxes on 
income 
Shareholders pay taxes on 
dividends 

Corporate income passed 
through to 
shareholdersτno 
corporate tax, 
shareholder tax only 

Entity income passed 
through to membersτno 
entity tax, member tax 
only 

Ownership 
restrictions 

No  No Subject to IRS guidelines Subject to Operating 
Agreement 

Tax Forms 1040 1120 1120S 
K-1 to shareholders 

Single member LLC- 
1040-Schedule C 
Multimember LLC-1065, 
K-1 to members 



ENTITY SELECTION CONSIDERATIONS 

LLC over S Corp 
Å Fewer limitations on types of 

owners 

Å Payment of salary not required for 
working owners 

Å Fewer administrative requirements 

Å Multiple classes of ownership 

Caveat: Self-employment tax 

 

 

 

 

 

LLC over C Corp 
Å Single taxation 

Å Flexibility 

Å Simpler management 

Å Fewer administrative requirements 
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Conversion 
Å Statutory Conversion 
Å Statutory Merger 
Å Nonstatutory Conversion 

 
 
 
 

Why form an entity 
at all? 

Å Ability to act as group 
Å Pre-determine equity and 

ownership 
Å Protection from individual 

liability 

 



THE LLC 
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State law entity 
ï Protection from  personal liability 

ï Ability for group of people  to act as 
one  

ï Separate from individuals 

 

 Formalities 
ï Separate bank account 

ï Accurate books and records 

ï Treatment of capital 

ï Prevent commingling between entity 
and individual(s) 
 

Types 
ï Single Member 

ï Multi-member, single class 

ï Multi-member, multi-class 

ï Series 

       *Consider equity structure* 

 

Formation Documents 
ï Articles of Organization 

ï Operating Agreement 

ï Federal tax identification number 
(EIN) 
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TAXATION 

Flow Through Taxation/Single Taxation 

Single member LLCτtreated as a sole 
proprietorship 

Multimember LLCτtreated as a partnership 

 Election to be taxed as a S corporation 

Caveat: LLC members pay self employment tax;     
     S corp shareholders do not 
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CAPITALIZATION 

ÅAdequate initial capitalization 

ÅAdditional capital contributions 

ÅaŜƳōŜǊǎΩ ŀōƛƭƛǘȅ ǘƻ ƭƻŀƴ  
to and from LLC 

ÅAdditional Members 

ÅCurrent and Future Valuation 

ÅDilution 
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DISTRIBUTIONS 

ÅTiming 

ÅSource of Funds 

ÅAmount 

ÅClass A vs. Class B 

ÅWithdrawal of Members 

ïVoluntary vs involuntary 

ïValuation 
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FUNDING 
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FUNDING 

Traditional Sources of 
Funding  

ÅInformal άŦǊƛŜƴŘǎ ϧ ŦŀƳƛƭȅέ 
financing 
ÅSale of equity 
ïCommon stock 
ïPreferred stock 
ïConvertible preferred 

ÅSale of debt 
ÅBanks, savings & loans 

associations 
ÅInvestment bankers 
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Modern Sources of 
Funding 

ÅVenture Capital (VC) 
funds 
ÅSmall Business 

Investment Companies 
(SBICs) 
ÅSmall Business 

Innovation Research 
Grants (SBIRs) 
ÅMicrolending 
ÅAsset Licensing 
ÅCrowdfunding  

 



THE JOBS ACT 
Regulatory reform aimed at growing and incentivizing 
small business capital formation. 

 

Title IτaƻǊŜ ƻǇŜƴ άǘŜǎǘ ǘƘŜ ǿŀǘŜǊǎέ ŎƻƳƳǳƴƛŎŀǘƛƻƴǎ 
between emerging growth companies (EGCs) and 
qualified institutional buyers (QIBs) 
 

Title IIτLoosening of Securities Registration 
Requirements 
 

Title IIIτCrowdfunding 
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FINANCE—INITIAL DOCUMENTS 

ÅOperating Agreement 
Å Equity Structure 

Å Capitalization 

Å Distribution 
 

ÅForm 2553 Tax Election (if desired) 
Å Form 8832 for larger entities 
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FINANCE—SUBSCRIPTION DOCUMENTS 

ÅConfidentiality 
Agreement 
 

ÅTerm Sheet 

 

ÅSecurities Law Disclosures 
ïRisk Factors 

ïInvestor Questionnaire 

ïBusiness Plan 

ïProjections 

ïSources and Uses 
 

 

ÅSubscription Package 
ïInstructions for 

Completion 

ïWhere to Send Funds 

ïWho to Contact for More 
Information 

ïSubscription Agreement 

ïRights and Obligations 

ïExhibits 
 

16 



FINANCE—LENDER DOCUMENTS 

ÅLoan Agreement 

ïBasic Terms   

ÅPromissory Note 

ïPromise to Pay 

ÅSecurity 

ïPersonal Guaranty 

ïUniform Commercial Code Lien (UCC Lien) 

ïReal Estate Collateral 
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INTERNAL PERSONNEL  

Members/Shareholders 

 

Directors 

Committees 

Officers 

 

Managers/Administration 

Employees/Staff 

Independent Contractors 

ÅWho is involved? 

ÅWhat are they doing? 

ÅAre the right people doing 
the right things? 

ÅWho oversees whom? 

ÅDo we need contractual 
arrangements? 



LLC MANAGEMENT 

Member Managed 

Å All Members oversee activity 

Å aŀȅ ōŜ ŘŜǎƛƎƴŀǘŜŘ άŀǎǎƛƎƴƳŜƴǘǎέ 
ƻǊ Ǿƛŀ άƻŦŦƛŎŜǊέ  

Manager Managed 

Å Elected/appointed Member 
oversees day-to-day activity  

Å Member oversight of Manager 
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General Considerations 
ÅMember Percentages  vs. Voting Interest 
ÅOfficers? 
ÅVotingτMajority or Supermajority? 
ÅAdditions of new Members, Assignees or Transferees 
Å!ƳŜƴŘƳŜƴǘǎ ǘƻ ǘƘŜ /ƻƳǇŀƴȅΩǎ !ǊǘƛŎƭŜǎ ƻǊ ǘƘŜ hǇŜǊŀǘƛƴƎ 

Agreement 
Å{ŀƭŜΣ ƭŜŀǎŜΣ ƳƻǊǘƎŀƎŜΣ ƻǊ ǇƭŜŘƎŜ ƻŦ ǘƘŜ /ƻƳǇŀƴȅΩǎ ŀǎǎŜǘǎ 
ÅReorganization or dissolution of the Company 



EXTERNAL PERSONNEL 

ÅCustomers/Clients 

ÅVendors/Providers 

ÅAdvisors 

ÅIndependent Contractor  

ÅEmployee 
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Do you need contracts to cover: 

Å Work product ownership 

Å Confidentiality/Non-disclosure 

Å Non-compete 

Å Job specs 

Å Fees 
NDA  

Early, Often, Always 



Factor Employee if:  Independent Contractor if: 

Control Business controls means , manner and location of work Worker controls details of work 

Type of Business Worker is engaged in occupation not distinct from 
business 

WorkerΩǎ ƻŎŎǳǇŀǘƛƻƴ ƛǎ ŘƛǎǘƛƴŎǘ ŦǊƻƳ ōǳǎƛƴŜǎǎ 

Supervision Business supervises work Worker works without supervision 

Skill Level Skill level commensurate with business needs Skill is specialized, unique or requires special training 

Tools & Materials Business provides tools, facility Worker provides tools and works off site 

Continuing relationship Worker works for extended, continuous time period Worker works on specified project for a limited amount of 
time 

Method of Payment Paid regularly as determined by business standard Paid by the project 

Integration Work ƛǎ ǇŀǊǘ ƻŦ ŜƳǇƭƻȅŜǊΩǎ ōǳǎƛƴŜǎǎ Work is unique, temporary, outside regular business 

Intent Worker and business intend to be employee-employer Worker and business do not intend to be employee-employer 

Risk Worker does not incur loss or profit independently of 
business 

Worker can incur loss or profit from the work performed 

Dependence Worker is economically dependent on business Worker has other sources of income 

Investment Worker has no investment in tools or facilities separate 
from employer 

Worker has own tools  or works off site 

Other employment Worker provides services only to business Worker provides services to others in the marketplace 

INDEPENDENT CONTRACTOR OR EMPLOYEE 
²ƘƛŎƘ ƻƴŜ ƛǎ ōŜǘǘŜǊ ŦƻǊ ȅƻǳΚ 5ƻŜǎƴΩǘ ƳŀǘǘŜǊ ǿƘŀǘ ȅƻǳ Ŏŀƭƭ ǘƘŜƳΣ ƛǘΩǎ ǿƘŀǘ ǘƘŜ Lw{ Ŏŀƭƭǎ ǘƘŜƳΦ 



EQUITY IN LIEU OF CASH CONSIDERATIONS 

Å Type 
ïOutright ownership interest 
ïConvertible security 
ïStock option 
ïRestricted Stock 

 

Å Amount and Value 
 

Å Voting Rights 
 

Å Vesting 
ï Immediate 
ïPassage of time 
ïOccurrence of event or achievement of target 
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PERSONNEL—DOCUMENTS 
Å Operating Agreement 

ï Member/Manager Managed 
ï Equity in lieu of cash rights 

 

Å Independent Contractor 
Agreement 
 

Å Employment Agreement 
 

Å Equity in lieu of cash agreement 
 

Å Ownership of IP 
 

Å Noncompete 
 

Å Nonsolicitation 
ï Customers 
ï Employees 

 

Å Master Services Agreement 
 
 

 

ÅConfidentiality Agreement 
ï Definition of Confidential 

Information 

ï Use of Confidential Information 

ï Purposes 

ÅInvestor (Use = investment 
consideration) 

ÅEmployee (Use = Performing 
job) 

ÅIndependent Contractor 
(Use = Performing task) 

ÅGeneral Contracting (Use = 
Providing services) 

ÅExit (Use = Evaluating 
potential transaction) 
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OPERATIONS 

What do we need to succeed? 
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How do we 
transact 

business? 

How do we 
manage risk? 

How do we 
protect our 

assets 



RISK MANAGEMENT 
Å Assess Risk 
Å Activities 

Å Tort liability 

ï Physical risks 

Å Business Risks 

ï Contract compliance 

ï Business interruption 
 

Å Analyze and Evaluate Risk 
 
Å Identify Risk Triggers 
 
Å Mitigate Risk Triggers 
Å Train Employees 

Å Monitor External personnel 
 

Å Create Plan 
 
Å Monitor and Review Regularly 
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Low Risk of 
Occurrence Low 
Cost if Occurs 

High Risk of 
Occurrence Low 
Cost if Occurs 

Low Risk of 
Occurrence High 

Cost if Occurs 

High Risk of 
Occurrence High 

Cost if Occurs 



INSURANCE 
ÅCommercial General Liability 
Å Contractual Liability Rider 

 

Å Property Insurance 
 

ÅD & O Insurance 

 

Å²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ 
 

Å Vehicles, equipment, materials  
 

Å Industry Specific 
 

  CAVEAT:  Non-insurable bad acts 
28 



INTELLECTUAL PROPERTY 

ÅLaws define ability to use or own intellectual 
property 
 

ÅCategories of Protections 

ïTrademark 

ïCopyright 

ïPatent 

ïTrade secret 
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Tangible property that arises out of mental labor and human intellect, 
encompassing inventions, designs, artistic works, processes, methods  



TRADEMARK 

 

Å Fanciful and arbitrary marks 

ï Adidas 

ï Starbucks 

Å Suggestive Marks 

ï Glance-a-Day 

ï Chicken of the Sea 

Å Descriptive Marks 

ï Oat Nut Bran Cereal 

ï Designer Shoe Warehouse 

Å Generic Marks 

ï Aspirin 

ï Cola 
30 

A word, phrase, symbol and/or design which identifies or distinguishes the source of goods or services 

Strong 

Weak 



COPYRIGHT 

 

Å Can be licensed to others  

Å Can be assigned to others 

ÅWorks Made For Hire 

ïa work prepared by an employee within the scope of his 
or her employment 

ïa work specially ordered or commissioned for use as one 
of 9 categories 

Å Common law right 

Å Use of © 

Å Registration 

ïApply to Copyright Office/Library of Congress 
ïTerm= life+70years, 120 years 
ïCost= $45 
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General rule:     Original creative works of authorship fixed in a tangible medium of expression is 
owned by author, creator 



PATENT 

ÅGrants right to inventor 

ÅProvides notice to others 

ÅInhibits others rights to create, 
market, or sell product 

ÅPublished and public to incent 
innovation 

ÅGrant of monopoly to inventor 

ÅUtility, Design or Plant 
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Any ǇŜǊǎƻƴ ǿƘƻ άƛƴǾŜƴǘǎ ƻǊ ŘƛǎŎƻǾŜǊǎ ŀƴȅ ƴŜǿ ŀƴŘ ǳǎŜŦǳƭ ǇǊƻŎŜǎǎΣ ƳŀŎƘƛƴŜΣ ƳŀƴǳŦŀŎǘǳǊŜΣ ƻǊ 
composition of matter, or any new and useful improvement ǘƘŜǊŜƻŦέ may obtain a patent. 



TRADE SECRET 

ÅIncludes i.e. formula, plan, process, 
programs, methods, tools 

ÅGenerally not patented to avoided 
termination of 20/15 year 
monopoly 

ÅLiability for theft only if owner 
proves valuable commercial 
interest and acquisition by 
improper means 
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OPERATIONAL—DOCUMENTS 
ÅRisk Management Plan 

 
ÅInsurance 

 
ÅIP Registration/Protection 

 
ÅIP Licensing 

 
ÅProperty Lease/Purchase 

 
 

 

ÅAsset Purchase 
Agreement  
ïSeparate Company 

purchases the Assets only 
ïNo Successor Liability 
ïContracts Assigned 
 

ÅStock Interest Purchase 
Agreement 
ïPerson or Entity Purchases 

equity 
ïSuccessor Liability 
ïNo Assignment Necessary 
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PERTINENT DOCUMENTS SUMMARY 
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Formation 

ωArticles of 
Organization 

ωOperating Agreement 

ωFederal tax 
identification number 
(EIN) 

Financial 

ωOperating Agreement 

ωForm 2553 or 8832 

ωSubscription 
Documents 

ωLoan Agreements 

Personnel 

ωOperating Agreement 

ωIC Agreement 

ωEmployment 
Agreement 

ωEquity in lieu of cash 
agreement 

ωOwnership of IP 

ωNoncompete 

ωNonsolicitation 

ωMaster Services 
Agreement 

ωConfidentiality 

Operational 

ωRisk Management Plan 
Insurance 

ωIP Ownership 

ωIP Licensing 

ωProperty 
Lease/Purchase 



FINAL THOUGHTS… 
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Å Use the entrepreneurial ecosystem as a resource 

Å Be nimble, flexible and willing to pivot 

Å Start with an LLC; you can always convert 

Å Be vigilant on who and how many people you are talking about funding 

Å Use independent contractors instead of employees at first  

Å Use NDAs early, often and regularly 

Å If you want to pay with equity in lieu of cash, use class B equity 

Å Put © on everything you draw and write; may not be copyrightable but no harm 

Å Track of involvement and input into development product, ideas, business from the 

beginning 

Å¸ƻǳ ŘƻƴΩǘ ƘŀǾŜ ǘƻ ōŜ ŦƛǊǎǘΤ Ƨǳǎǘ ōŜǘǘŜǊ ŀƴŘ distinguishable 

Å Mind your Ps; People, Property and Paper 
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